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and the RULPA was a substantial focus ofthe post-trial memoranda filed by the parties to the

bankruptcy proceeding. The U.S. Court of Appeals for the Second Circuit affirmed the factual

findings of the Bankruptcy Court, stating that "the Limited Partners did not participate in and did

not exercise any quantum of control over numerous and significant aspects of the Debtor' s

business. Their control of the Debtor was not 'substantially the same as the exercise of the

powers of a general partner.' ~Mass. Gen. Laws §19." (Attach. C, p.4).

24. The factual findings of the Connecticut Bankruptcy Court concerning a matter of

partnership law (namely, that ACCLP complied with the MLPA and the RULPA). must be

accorded full faith and credit by the Commission. This is not an area in which the Commission

has expertise. Moreover, this was the very standard that the Commission had announced was

appropriate in evaluating limited partnerships.

25. Consequently, the civil adjudications of the issues now before the Commission

render a Commission hearing of the same matters redundant, unnecessary and a waste of the

public's resources. Given the Commission's limited budgetary resources to try hearing cases, re-

litigating these matters would contravene sound practice on the part of the agency. Based on the

civil courts' exhaustive analyses of the very facts that are now presented before the Commission,

the law has steadfastly recognized that Ramirez did in fact exercise complete control over the

affairs ofWHCT-TV at all times.

B. The Presiding Judge Should Accord the Decisions of the United States Bankruptcy
Court for the District of Connecticut, the United States District Court for the
District of Connecticut and the United States Court of Appeals for the Second
Circuit Full Faith and Credit and Delete the Designated Misrepresentation Issue.

26. The Commission has designated for hearing the issues ofwhether ACCLP

misrepresented facts to the Commission and the federal courts in statements ACCLP made
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concerning its status as a minority-controlled entity and whether the public interest. convenience

and necessity would be served by a grant ofthe renewal application filed by the Trustee. Despite

the fact that three courts have already rejected Shurberg's allegations. Shurberg nevertheless

contends that the Commission should review these issues. This contention ignores the

constitutional requirement that the Commission must accord court decisions full faith and credit. .

27. In order to prevent Article III courts from rendering advisory opinions. neither the

executive nor legislative branch of government may review an Article III court decision. Town

of Deerfield. New York, 992 F.2d 420, 428 (2nd Cir.1993). "Since neither the legislative branch

nor the executive branch has the power to review judgments of an Article III court. an

administrative agency such as the FCC, which is a creature of the legislative and executive

branches, similarly has no such power ... [n]or mayan administrative agency choose simply to

ignore a federal-court judgment." kl Yet this is exactly what Shurberg has requested the

Commission to do. Quite simply, any attempt by the Commission "to arrogate to itself the power

to (a) review or (b) ignore the judgments of [Article III] courts ... [is] impermissible as a matter

of law." Town of Deerfield. New York, 992 F.2d 420, 430 (2nd Cir. 1993).l1!

28. Under the circumstances presented here. deletion of the designated issue is the

appropriate remedy. The Commission has stated that "[w]here, as here, it is established that

I' Further. the ACCLP assignment of the license for Station WHCT-TV to the Trustee
became final nearly six years ago, on July 7, 1991. It is bad policy for the Commission to
revisit the finality of a grant six years later. Ifthe Commission were to now adopt a
policy of reconsidering its actions regarding license assignments years after the
assignments have become final, licensees would not be able to rely on the validity of their
grants. In these times of relaxed ownership restrictions, broadcast licenses are changing
hands several times in relatively short periods oftime. The reconsideration of an
assignment that occurred several years in the past could negate an entire chain of
assignments. This alone should be an independent basis for staying the hearing and
rescinding the designation order.
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issues have been inadvertently specified because all of the facts were not considered. petitions to

delete will receive favorable consideration." Salter Broadcastin~ Companv (\¥BEll et al.. 8

F.C.C.2d 212,213, (Rev. Bd. 1967) citing Cleveland Broadcastin~. Inc .. FCC 63R-519. 1 R.R.2d

676 (Rev. Bd. 1963) and KFOX. Inc. (KFOXl, FCC 65R-80, (Rev. Bd. released March 4.1965).

In Salter, the Review Board deleted an air hazard issue. In Cleveland, the Board deleted a .

financial issue designated by the Commission where the Commission erred in computing an

applicant's costs of construction. In Centreville Broadcastin2 Co., FCC 71R-62. 21 R.R.2d 216

(Rev. Bd. 1971), a financial issue was deleted where the Commission had overlooked an

amendment to the application. In wOle. Inc., 44 F.C.e. 2d 891,893 (1974), the Commission

deleted issues in response to a petition for special relief after determining that the issues were

improvidently designated.

29. The failure to consider the outcome of a court case involving the very same

allegation that led to designation of an issue is a particularly unusual and unique circumstance

justifying reconsideration of the HJ2Q and deletion of the misrepresentation issue. This is such a

compelling circumstance that it cannot be ignored or trivialized.

30. As noted earlier (n.1), the Presiding Judge has the authority to delete the

misrepresentation issue and deletion is appropriate here. The Commission has stated that "where

the facts and arguments made to the subordinate officials establish that we did not fully consider

the matter or that our ruling was based upon an incomplete or incorrect showing, the subordinate

officials will be justified in arriving at a different ruling on that particular question." Fidelity

Radio, Inc., 6 R.R.2d 140, 142 (1965).
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C. The Manner In Which This Proceeding Was Designated Has Been
Extremely Unfair

31. Shurberg' s allegations, based on one party's pleadings in the Connecticut

bankruptcy proceeding, were filed with the Commission on November 3. 1993. The bankruptcy

court proceeding was concluded on October 24. 1995. The U.S. District Court decision was

issued August 12, 1996 and the Second Circuit's Summarv Order affirming the lower coun

decisions was issued April 7, 1997. At no time did Shurberg bring to the Commission's attention

the outcome of the Bankruptcy Court proceeding. At no time did the Commission inquire as to

the outcome despite the passage of three and a half years.

..,..,-,_. In light of the facts that Shurberg never informed the Commission of the outcome

of the bankruptcy litigation and that the FCC did not independently verify the status of the

Connecticut case before issuing the H.I2Q, and neither Shurberg nor the FCC gave ACCLP or

Ramirez any notice of its intent to designate the proceeding on a misrepresentation issue. the

Petitioner has suffered undue prejudice. The prejudice here is so great that it independently

warrants the stay and emergency relief requested by Petitioner. cr. E.E.O.C. v. Moore Group.

Inc.. 416 F.Supp. 1002 (N.D. Ga. 1976).

III. THE COMMISSION SHOULD STAY THIS PROCEEDING

A, Stay of the Hearing Is Warranted Under Well Established Case Precedent

33. A stay of the hearing to determine ACCLP's qualifications as a Commission

Iiccnsce is warranted in this case. It is well-established that the Commission will grant a stay

\\hen: a petitioner has made an appropriate showing under the four well-known criteria

enunciated in Vir~inia Petroleum Jobbers Assn. v. EPC, 259 F.2d 921 (D.C. Cir. 1958)

("Viq~inia Petroleum Jobbers"), as interpreted in Washininon Metropolitan Area Transit
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Commission Y. Holiday Tours, Inc .. 559 F.2d 841 (1977). Pursuant to the Virginia Petroleum

Jobbers line of cases, the Commission will grant a stay where (I) the party seeking the stay is

likely to prevail on the merits of the appeal; (2) the moving party is likely to be irreparably

harmed absent a stay; (3) others are not likely to be harmed if the Commission grants the stay;

and (4) grant of the stay is in the public interest. In the past. the Commission has frequently

stayed hearing proceedings pending the Commission' s consideration of Second Thursday and

similar solutions.ll

34. All of the above criteria are met in this case, First, the Petitioner is likely to

prevail on the merits on reconsideration of the Commission's designation of this matter for

hearing, The Commission's designation of this matter for hearing failed to account for the fact

that the very issues that have been designated for hearing have already been exhaustively

reviewed and adjudicated in the civil court system and have been resolved by three courts in

ACCLP's favor, Full faith and credit must be accorded these decisions. As shown above. it

would be utterly unfair, inefficient, counterproductive and contrary to the public interest to re-

litigate matters that have already been thoroughly adjudicated in a civil proceeding.

35. Second, both Ramirez and ACCLP's creditors will be irreparably harmed if the

Commission does not order a stay as requested herein. Mr. Ramirez's livelihood is in

hroadcasting and the instant proceeding constitutes an unwarranted blemish on his reputation.

He will be particularly harmed if a stay is not granted. The creditors will be harmed by their

continued inability to recoup their losses.

~,~, Oyate. Inc" 3 F.C,C, Rcd 3940 (1988); KOZN(FM) Stereo 99. Ltd., 3 F.e.C.
Red 877, 877 (1988); COsrnQpolitao Enter,prises. Inc" 73 F,C,e. 2d 700, 701 (1979). ~
also Atkins Broadcastin~, 8 F,C,C, Rcd 6321, 6322 (Mass Media Bur. 1993); Allan H,
Wejner, 1986 Lexis 3580 (Mass Media Bur, 1986) (stay granted and twice extended);
Blue Ribbon BToadcastin~. Inc" 90 F,C,C,2d 1029,1030-31 (ALJ 1981),
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36. Third. no harm will be caused to others if a stay is granted. Shurberg has no claim

to operate a television station on Channel 18 in Hartford, Connecticut.ll No one has a right to

perpetuate litigation that has already been adjudicated and resolved. Any delay resulting from a

stay will be minimal in comparison to the great value achieved by the Commission in reaching

the correct result on the important questions presented.

37. Finally, the public interest weighs heavily in favor of a stay. Finality of decisions

and efficiency of governmental processes serve the public interest. The public must be able to

rely on court proceedings which have been duly adjudicated in the appropriate forums. The re-

litigation of matters that have already been resolved only wastes public resources that could more

appropriately be allocated elsewhere. Further, the public interest weighs in favor of satisfying

the claims of creditors. Thus, the facts and law both compel a Commission decision in favor of

granting a stay.

B. A Stay Of This Proceeding Is Mandated By The Recent MobileMedia Decision.

38. Just last month. the full Commission granted a stay of a license revocation

hearing. See MobileMedja,~.~ In MobileMedja, the bankrupt petitioner reported to the

Commission that it had filed with the Commission at least 289 false notifications and 94

defective applications. The truthfulness of even that report was questionable and was designated

JoS Jon issue to be determined in the hearing. The Commission nevertheless ordered a stay of the

hearing to afford the bankrupt petitioner the opportunity to make a showing under the Second

Thursdav doctrine despite its findings that "the scope of the [petitioner'S] conduct [was]

A stay will also give the Commission the opportunity to evaluate Shurberg's actions and
conduct in failing to inform the Commission of the results of the court proceedings.

In that case, the Commission overruled an ALJ's denial of the stay request, which sought
the stay in order that the petitioner could pursue Second Thursday relief.
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extremel\' serious" and the petitioner's repeated infractions [were] "unprecedented ... in terms

of the sheer number of false filings involved," Id. at ~~ 12 and 13 (emphasis added).

Emphasizing that it "simply will nQ1 countenance the kind of behavior at issue in this case

involving hundreds mmisrepresentations to the FCC,"~ at ~ 13 (emphasis added). the

Commission decided to suspend the hearing in MobileMedia because the Commission

recognized that the petitioner fell within its Second Thursdav doctrine and therefore was eligible

to pursue Second Thursday relief despite its grave transgressions.ll

39. In direct contravention of its established precedent, the Commission refused to

apply its Second Thursdav doctrine in the instant case. The Commission attributed its refusal to

apply Second Thursday to the "severity of the misconduct alleged by Shurberg" against ACCLP.

(ID2Q at para. 11). However, the Commission reached this characterization without

consideration of the Connecticut Bankruptcy Court proceeding, the District Court case or the

Second Circuit's Order affirming the Bankruptcy Court's decision. In the civil proceeding, the

courts found that ACCLP complied with the Massachusetts Limited Partnership Act, which was

based on the Revised Limited Partnership Act, -- the very standard that was applicable to limited

partnerships at the time ACCLP's application was filed and granted. The Commission's refusal

to apply the SecQnd Thursday dQctrine in light Qfthe "severity Qfthe miscQnduct alleged" was a

fundamental error on the part of the Commission which did nQt realize that the civil courts

already had considered the allegations and rejected them. Thus, in light of the civil court

In MobileMedia, the Commission stated that a shQwing that the pQtential wrQngdoers
could be prevented from realizing anything mQre than minimal benefits thrQugh
assignment Qfthe facilities was sufficient to justify a temporary suspension of the hearing
for the bankrupt petitioner to pursue Second Thursday relief. ~MobileMedia at 5. In
the instant case, the only claim of limited partner Astroline Company, Inc. is a secured
claim that, under controlling federal bankruptcy law, 11 U.S.C §726, does not receive
rights to distribution from the bankruptcy estate.
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decisions and the MobileMedia decision to stay a hearing proceeding. the emergency relief and

stay requested by Ramirez must be granted. In MobileMedia there were no separate civil

adjudications in favor of the petitioner and the rule violations set forth were far more serious than

those alleged in this case.

V. CONCLUSION

For the reasons set forth above, Richard P. Ramirez hereby requests the Presiding Judge:'

(a) to stay this proceeding; and (b) to delete the misrepresentation issue in light of the decisions

reached by the United States Bankruptcy Court, District of Connecticut, the United States

District Court, District of Connecticut, and the U.S. Court of Appeals for the Second Circuit.

The Presiding Judge should then certify this proceeding to the Commission for its

reconsideration of the applicability of the Second Thursday doctrine.

Respectfully submitted,

RICHARD P. RAMIREZ

By: (~t'Jt.Jdmd'f<-/
Kathryn R. S hmel e
C. Brooke Temple III
Colette M. Capretz

Counsel for Richard P. Ramirez

FISHER WAYLAND COOPER
LEADER & ZARAGOZA LLP

2001 Pennsylvania Avenue. N.W.
Suite 400
Washington. D.C. 20006-1851

Dated: July 25, 1997
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The mart 00Adudes tbat Aau'aliM Campa
DTa 1dMtia· in cormeetion with the Debtor
do DOt meet abe ItaDdarcl of aubstantiaJjl the
IIIIDt as tbe aerc:ise of the JM"'eft t,,~ •
paeral JJIIftnIf.Despite the iDteDR It·yeJ or
~ undertaken by the TNs.:ea of
the Debcors prepetition bist.ary, the toU1't
wvu1d haw 0.) eapae in conjectm'e an" '.!D'
mile to fizKl any com:rol of the Debt.or'~ day
t.o-day operaIion of the Chumel 18 tetevilion
&tatia, The court credits the tes1:im0Zl1 of
RamireI.. &QPCJrted by that or PlIDeli.and
RozaM1ci. that be. as the mazsagiJII rmeral

D.

Seedon 19(1) or the 18R MLPA is buId
upon i 308 of the 1f76 BeviIId UDifarm
I,imtttd PIftH!SIdp Mt (the -1176 JttJL.
PA"). The dnft.ers of. t.M lI76 KULPA
made the fo11owiDt CDIDIMDt. about the
chaDeU to the prior UJmarm Umtted Part-
ncsbip Act:

SeetioIl SOl male. Mftr81 ImpcaClDt
ehanps in Sedkm '1 of the priar \1Difarm
la.... The tnt aeateDce of Seacicm lQI(a)
ClU'rieI OW!' the bI* tilt fSoom farmer
Section 7 whether tile limited pI!'tDIr'
""aka put in the CQIltz'ol or the busiDMI"
in order to iDIve tUl~ deeisioas
under the prior Dorm law I'IIDIiD appli
cable to ~e emnt DOt apz.q cbaDpd.
The &eCODd aeD&8Dc:e or Scc:&ioD to3Cal .zoe.
Deets I whoDy nev; c:oncept. huM or
the di&Wty or detInaizdDr when 'Cbe
"c:onI.n)1" line has beeD~ it wu

. tboQlht it gnfair to impoIe praeral )lilt
neJ"s liability .on a limit.t parmer aapt
to the ttXWlt \bal. II I.hiR1~ b8'1lmow1
edre of his participation meomrol of the
busin_ On the other band. iD order to
avoleS pezmlaiDg a 1Jmned pII1Dcr lou uv
ciIe all of the powers of. pzMn1 pInDer
.!We avaidiDI uy diNet. de,i. with
tb1rd pIIl1ies, the "'is aot IUbranUlDy the
same as" test wu introdueed.•..

1976 RULPA f aos (commeDt). CEmpbuis
added).

This Ianpare seems to iDdicar.e aD mteDt
to hold limited pattDI1'S tiable as Iaera1
partners. ill the nmnliaDoe Iltuatiaa, whve
the limited p&l'tMr$ aen:ise -.not of the
JIO'lW'I. of a pMl"al putMr. at: HOfI&fMl. ""
M~o. '16 Ohio App.3d 690. 602 N.E.2cl1259,
1262 (1991) ("riIbts of a limited~ are
GimilGr to those of a 1tOekbolM!' ill a C!aI"IICft.
UoD... mel will be held Jiable IS pDtrI1 part-

IN BE ASTKOUNE COaDtONICATlONS co. LTD. ) t;}5
CIIe , De:- ~)

ed that ~. draw UDder the tiDe ofcredit bad bIr wbeIl ther wacile~ eearol C'Vel'

to be approved ~. the limfted pa"CDers. 1n I1ae IimW ~"), ~oemI. V~
hO~WIt the limited partDen did DOt let ~ &: Looa ..w'l tl.~ AIIoeiata
as pDIr'I1 partDIl'S iD 1"IfIIIiDc II) IPJII"DVI 6'19 F.supp. a 5!8 (J)J4cU987> ("'quKUon
dIswa UDder lobe !iDe Of credlE. me mart iii DOt.he&bc [IimictId JIU"MI'] pravided ad
foUDd that the Umited pu'tDers 'RZ'e dciDI _ IIDl1 camuael to [1imiI.ed pI.J'QlerIbip) •..
nothiDc 1DCft thaD emciliztl c:omrol G\'Ir bat wbethIr it aerciHc! at least aD equal
what ... ill effect. tile upeJ2CImre at their wke iD mIkiIc~p dcaiIioJs 80 as.
OWD funds. 14. at 174-1TS. ill de, to Qe a gener3l panDer'").

Tbere •• criticIl clisIiDctiaD Mwew the
Gt:IWIl .... or ClIGU'01 ad tile~
too wadse caaD'Dl Sectkm 19<a> of the 1982
KLPA req13iN that the _tal panner take
114ft iD the c.'UIItI'Ol or the bDIiDeN wh;aD
_ the 11m! U the aarc:iIe at tbe pl '.1l1"&

ofa paeral pmur ill eric'1o be held u.ble
II I paen.l JlI"Z*'. MeontiDI to BllON.
IDG AND RmsrtDI ON P.umcEUWP
i Wt6CcD at 1&.128 (lIN), .,. ~la'GrY

laqaqe [or the prior mdfanD act] COlt.-
plata IetDI1 f.am:iIed) eo=ol rather than a
1IMll'I! riIbt tIj. coatroL" it n-e aatAora
cIiItiDIaiIb Bolzmcw. IIqmZ, in which the
co= emph.sftd the riPt to control
thNaP tAe buk a«oum&. as follows:
-rhIre was. hawfter, ample nidenee of .,,;fD.
at eomrol thNggh tbI &taticm of aoop, Mi
10l"CiD.r tbt pINn1 pa!"t:llerts Nlipoa'bflt'..
nms. the a..'"aIIiOD or npt to contro, ,nay
be ftI'WCItd u dictum... lrL ~ 47. FII.c~
1DOI'C. R....... ... a cue mt8Z'pNtb ; .. the
prier dorm tim1t.ed pII"tDerIbip aet. ...t f,\ae
sabItantiaDy the same as test in tr.~ ~,176

nULPA reepiI"a IOIDDWDat mCIIN ~"oT.trol

thu \1IIder.the prior ad. BROIDER" AND
RuismDl ON PAJlTHERSHIP § 15.14(1) at H;134
(lIN).
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UNI~ED STATES DISTRICT CPtJaT

DIS1'RIc:1' OF COlOlECTIctrr

IN U

ASDOLDfE c:oMMt1KXCAnONS
COKPANY LIKr1'ED 'AIt:rNERS!aP

••

-...... :...

&Ie 12 3 01 pn 'S5
" . . .
",·~.vi;'· ;.·
6... ' ..... ···· . . ...... ,,~ .... - -..

"'. • •• r ..

____________------------ Civil Ho. 3:9SCV2674(AHH)
JCARfrIB HOFFIIAH, TRUftEE

v.

WHCT HANAGEKEH'l', INC. ET AL.

.0
•

••

••

BJJLXNq ON APPPeL mOM Bpp.mm:X ORDER

The plaintiff-appellant, KaJ:"1:.1n Hoff1D~, Chapter 7 'r"rustee

(the "Trust••") of the estate of Astroline communications company

Lia1ted Partnership (the "Debtor") brini. 1:h1a appeal tro~! ~be

3u4gm~nt anc! Hemorandua Decision of the United stat•• BanJ';.'~ptcy

Court for ~. District. of Connecticut in Blftmap y. WHC'f

Management, Xnc, eXn r. A'tre1in. POmmunicatigns cg. Lt~~

Partnership), 188 B.R. 98 (Bankr. D. Conn. 1995) (KreChevsky,

C.J.) bolding that Astroline Compllny, the J)ebtor's limited.

partner, and certain of Aatroline Company'. general partners

(COllectively "the D.fenclants") W'llre not liable for any

deficiency of property in the Debtor'. estate available to pay

creditors' claims pursuant to 11 U.S.c. S ·~23(a).

The Banltruptcy Court'. JUc!C)1IeDt and H(lJDOrandWD. Decision

entered on October 24, 1995 constitute. a final jUdgment. au
Rule 9021, Fees. R. Bankr. P. Thi. court ~erefor. baa

jurisdiction aver this a~peal ~ur.uant to 28 U.S.C. S 158(a).
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For 'the following reason., ~e ju.d~t: of 'the~
ij-

,~' Court is A!'FIRKED on a ground 4ifferant from ~at adopted by the

Bankruptcy Court. iU.,~, Melvering y, YPWran, 302 'D.S. 238
,.

(1.937) (-%ft reviev of jucU.clal procee4ing'a ~. rule ia settled

1:bat if 1:be decision below is correct, it BUSt be aff1raed.,

although the lower co~ rali..d upon a wroa, ground or Clave a

S1'MPMD OF BmE!f

In exercising its appellate jurisdiction, the court reviews
•

the B~uptcy court'& conclusions ot law U D2XSt and its

findings of fact under a clearly erroneous standard. iI& 4ft re

lqnosph9r' Clubs. Inc" 922 F.2d 914, 988-19 (2d eire 1990),

cert. denied .ub nom., S02 V.S. 808 (1"1).

BACKGROUND

The Debtor, a limited partnership org$nized in 1984 \lt~der

.Massachusetts law, owned and operate4 a televislon station

servin; the Hartford, COnnaeticut are., On OCtober 31, 1988, an

involuntary Chapter 7 petition was filed against the Debtor. The

Debtor consented to an order of relief and converted the action

to one under Chapter 11. On April 9, 1991, the court recouvertec1

the action to one under Cbapter 7.

p:rSCJJ§SXOH

The cantral issue on this appeal is Whether the Defendants

are liable .under Massachusetts limited partnersbip law as

general partners for the Debtorrs pre-petitt.lon obllCJa~lons. The

Trustee bases hi. claim against the Defendants on 11 U.S.C. S

:2
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723(a).

As a threshold ..tter, the court must cteteraine vbethur t:be

Trus't•• bas~ UDdC' e11:.11C' .e=1on 7Z3(a) or .8c~1on

544 (al of ~. BaDJaupt.cy COde to king tIli. _=1= ava1nst t:he

Defendants. Relying on J5ar.haels y. lIel' V,lley Forp L.P. (Xn re

%he Ri4qc rIl, 158 B.R. 1016 (BaDkr. C.D. c:a1. 19~3), the

BankrUptcy Court held that ~. Trustee hael standing' UDder section

723(a). iIA In :a &11::01i". CQRIunicatiqn, po., 188 B.R. at 102

03 (referring to prev10ua rul1nqs, includ1111CJ In re Astro11ne .

CommuniCAtions eo, Ltd.. E'rtJ1'ahip, 161 B •. R. 8'74, 879-80 (Bankr.

D. Conn. 1993». Alternatively, the Bankrv.pt.cy court held. that

the Trustee bad stancU.ng under ••ction 544. ba Xn r' Mtroline,

161 B.R. at 879-10.

A. i.;tipn 723(,)

A claim unellZ' .ection 723 (a, is prapu"ty of the ..tat.• under

section 541(a) (3). 11& 11 o.s.e. S 541Ca}(3). The questi~n thus

becomes Whether the Trust.. haa standing- under .ectian 72:. (a) to

assert a claim against the Defendants.

The Trustee contends fI and the B~nkrup~ Court aqreed" that

section 723(a) permits a T.rustee to bring a cause of action

against a limited parthar who acted aa a general partner to

satisfy a deficiency of property of ~e debtor's estate to pay

cra4itors' claims. Section 723 Cal sutes:

If there is a c1efic:ieftcy of property cf the 8state tel pay in
full all claims Which are allowed in a cas. UDder th1;
chapt.er concerninq a partnership and with respect to wtlicb a
c;eneral partner of the partnership ia personally liable, the
trustee shall have a claim against such general partner to
the extent that under applicable I\onbanlcruptcy law such

3

020



.... 1.-0_- __

.,
":'r

""!P'

9_era1 partner i. personally liable:.

~1 u.s.c. S '23(a).

A fundamental principle of statutoZl' construction 18 that a

court. shoul.4 construe a statutD:y ten il'4 acccrclance with ita

ordinary or na.~ural JDAaniDq unl••• the -literal application of a

statute will produce a result demonstrably at odds with the

intentions of its drafters." unit,", BaSes y. Bpp Pair

Interpr1SAF, Ing., 489 U.S. 235, 242 (1989) (internal quotation

.arks and citation omittecl). Where statutory terms are

-unambiguous, "the judicial inCJUiry is cOI¥plata." Ruben y. united

stat.s, 44g u.s. 424, 430 (1981).

The plain language of section 723 (a> r.~81's to cla1las "with

respect to which a general partner of the partnership i.

personally liable" and proviCSes t:hat "the trustee ahall have a

claim against such general partner to the extent that und.er

applicable non~ptcy law such general. partner is personally

liable." 11 u.s.e. 5 72~(.). Th. ter.a ft9.neral p~er" i.

unambiguous. The court therefore must pll'esume that the Congress

intended only for a ganeral partner of a bankrupt partnership to

be liablo under ••~ion 723(a) for a deficiency of p~op~y of

the estate.

Contrary to the Truste.'s assertion, this construction ot

aec='tion 723(.) do•• no~ 1... ~o r ••ulb Q_on.tr.~ly at:. odds wi~

Conqress's intent. Congress enacted sec~ion 723(a) to permit. a

~ankruptcy trustee to hold a general partner liable for a

deficiency in the prop~y of a p~erahip-debtor'G .5~.t. ~o

4
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the same exten~ as the general partner would be li~l. unc:Ier non~

.~ 1)&nkrUP~cy sta~. law. iU., LJW., 4 Collier on Ba~ruptc;x S

723.02, at 723~3 to 723-4 (5th 84. 1992). Indeed, Col1i,r state.

that section 723 Ca> imposes liability on CJeneral partners of a

partnership. .b& J4L S 723.02 (Q!)serving ~~ W[t]he 11&Ql11'ty

of the C'leneral partn.rs under Section 723 ,a~ should })e compared

to tha~ under SectIon 40 of the uniform Partnership Act wh;cb

gives a para1ersh1p ~e r1ght 1:0 compel concr:1J)Ut1ons trom

par~ners.W) The Bankruptcy Code'. levi.lative history also

supports the court's conclusion 'that sectio;a 723 Ca) does n\)~
.. ~

permit the Trustee to hold a 11a1ted partner liable for a

deficiency in 'the property of the U1:ate. AlthouCih the term

"c;aneral partner" is not cl~in.d in the Bankruptcy COde, tbe

leqis1a~1ve history or Chapter 11 states that "a 'partner'

includes a general or limited partner unles~ otherwise specified.

o • oft H.R. Rap. No. 95-595, 95th ConCi., 2d S•••• 197 (1971),

reprinted in 1978 U.S.CoCoA.H. 5787, 6157. In section 723(a),

Congress refrained fram using the inclusive term "partner," which

would encompass both a "general partner" as well as a "li1ll..J.ted

partner," and, instead, used the restrictive term "general

partner." . 1118 court theretore concludes 'Ulat section 72J{a)

permits a Trustee to maintain an action only against "general

partners. " Because the Defendants are not general partners of

the Debtor under Hassachusetts law, the Trlwtee may not seek to

hold them liable pursuant to section 723(a).

The Trustee argues that section 723 (a) encompasses a limited

5
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partner which loses its liaite4 liability u a result of

activities inconsistent with its status as & ltaite4 partner.

Even ir a l1a1tecl partner lc.ea ita l1a1ted 1.1G111ty due to its

ex.rci.. of powers sumrt&nt.ially th. .... u those exerc1sec1. by a

general partner anc2 thereby _cam" "liel. as- a veneral partner

to a thirCl ~y UDder xa&Acbuse~s law, .~ch liaJ:)11ity doe. not

change its status under xa...chuaatta law as a limited partner or

the nature of its rights aDd duties vi1:h rell.Pect to other .~rs

o~ ~e partnership, .a opposed. to third. p.~i.s. '-L. XI] "

Westover Hill' Ltd., 46 B.R. 300, 304-05 (Bankr. D. wyamin9

1985).

FUrther, neither In r, Ven" I, 15 I.R. 48 (Bankr. W. to'. Pa.

1981) nor In re The Ridg, II, 158 B.R. at 10~3-24, requires the

court to reach a different conclusion. In In z.:' ycr,es, for

example, the court foun" that ~e limited partners had failfiQ to

com.ply vith the statutory requa_.nts for establishing • li.~Jlited

partnership. Consequently, a limited partnership was never

established and the individuals were general partners under

Pennsylvania law, there):)y sul:»ject to liability uncier ••ction

723(a).

Likewise, in In re Ridge II, the Bankruptcy COurt considered

Whether section 723 (a) r_ched liJllit:.acS partners who were ad:rudged

to be lia1;)18 as general partners, D'.1t found 1t unnecessary t;:>

answer that question. aaa In r. Ridg. II, 1$8 B.R. at 1023-24.

Rather, the court found that the evidence pr.sant:.ad by t:.ha

'l'ru.te~ did not support holding the limited ))ar~ners liable under

6
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